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PER CURIAM.

Plaintiff appeals by delayed leave granted from the trial court’s order denying plaintiff’s
motion for summary disposition. We reverse.

Plaintiff and defendants entered into a series of insurance policies that covered the period
between August 18, 1954, and December 31, 1971. The insurance policies were classified as
occurrence based policies. An occurrence based policy provides coverage for liabilities that arise
out of injury or damage suffered during the policy period, irrespective of when the injured party
brings the claim against the policyholder. This type of policy potentially covers losses even if
the damage is discovered or reported after the policy period ends. In 1972, it was alleged that the
high cost of the occurrence based coverage caused the parties to switch to claims-reported
coverage. Under this type of policy, coverage is potentially covered for those claims that are
reported during the policy period. To reflect the change in the type of coverage, Endorsement 15
was added to the comprehensive liability policy. Although Endorsement 15 was dated March 22,
1972, it contained a retroactive effective date and provided:

Insuring Agreement #V — Policy Period — Territory is amended as follows:

This policy applies worldwide, only to occurrences which are reported to the
Insured or the Company, whichever occurs first, during the policy period
provided the services, goods, or products were manufactured, sold, handled or
distributed within the United States of America, territories, possessions, or



Canada. The date of the report to the Insured or the Company, shall be deemed
the date of the occurrence.

The term policy period, as used by this endorsement, shall mean a period of
twelve (12) consecutive months commencing on and after 12-31-71. Subsequent
twelve (12) month periods shal be considered separate policy periods for
purposes of this definition.

On November 15, 1974, Endorsement 18 was executed with an effective date of August
31, 1974. It set forth limitations on liability for defendants and provided:

In consideration of the premiums charged for product liability coverage
for the period January 1, 1962 through August 31, 1974 and the agreement to
adjust clams as provided in the Joint Procedure for Handling claims now
endorsed as a Special Condition to this contract, the aggregate limit of liability for
al clams occurring after January 1, 1962 but reported to the insured or the
company prior to September 1, 1974, whichever first, is $164,172,000. This limit
will be automatically increased by crediting annually at December 31 90% of the
portion of Investment Income apportioned to the funds held by the Company in
anticipation of loss payments to be made subsequent to August 31, 1974.

In 1993, plaintiff ended its comprehensive liability insurance program with defendants.
On December 1, 1995, the parties entered into a program closure agreement designed to sever
the parties' business relationship and reconcile any outstanding obligations between them. The
program closure agreement contained the following provision addressing pre-1974 claims:

5. Pre-1974 Products Run Off Fund

The parties agree that Royal shall retain any balances in the Products
Liability run-off Fund that was established in the pre-1974 policy years. Royal
also agrees that it shall assume responsibility for the ultimate settlement and
resolution of all claims insured during those policy years with no right of
indemnity or contribution by GM.

In 2001, alarge number of asbestos-related cases were filed against plaintiff, and plaintiff
concluded that many of the claims allegedly occurred between 1954 and 1971, during the
occurrence coverage period. Consequently, plaintiff requested that defendants defend and
indemnify it against those claims under the comprehensive products liability policies in effect
during that time period. Defendants refused coverage, alleging that the change in the type of
policy coverage in 1972, atered the nature of the agreement and coverage was no longer
available for that time period.

Plaintiff filed suit to compel defendants to defend the 1954-1971 occurrence based
liability policies and requested partial summary disposition on the issue of the duty to defend.
Plaintiff asserted that the duty to defend was broad and was invoked even when coverage was
arguably available. Defendants opposed the motion with affidavits and other documentary
evidence to assert that there was a question of fact regarding the existence of policy coverage.
Thetrial court denied the motion, holding:



Based on the affidavits submitted by Defendants Royal, Plaintiff’s course
of conduct in dealing with insurance claims for the past 30 years and the Program
Closure Agreement, questions of fact exist which preclude the granting of
Plaintiff’s motion.

The trial court denied plaintiff’s motion for reconsideration. We granted plaintiff’s delayed
application for leave to appeal .

I ssues addressing the proper interpretation of an insurance contract are reviewed de novo.
Allstate Ins Co v McCarn, 471 Mich 283, 288; 683 NW2d 656 (2004). Whether an insurer is
obligated under the insurance policy to defend the insured presents a question of law requiring
interpretation of the insurance contract. American Bumper & Manufacturing Co v National
Union Fire Ins Co, 261 Mich App 367, 375; 683 NW2d 161 (2004). Insurance contracts are
construed in accordance with the established principles of contract construction. Farmers Ins
Exchange v Kurzmann, 257 Mich App 412, 417; 668 NW2d 199 (2003). An insurance policy
must be enforced according to its terms. Nabozny v Burkhardt, 461 Mich 471, 477; 606 Nw2d
639 (2000). An insurance company is not responsible for a risk it did not assume. Id. “An
insurer is free to define or limit the scope of coverage as long as the policy language fairly leads
to only one reasonable interpretation and is not in contravention of public policy.” FarmersIns
Exchange, supra quoting Heniser v Frankenmuth Mut Ins Co, 449 Mich 155, 161; 534 NW2d
502 (1995).

The goal of contract construction is to determine and enforce the parties’ intent based on
the plain language of the contract itself. Old Kent Bank v Sobczak, 243 Mich App 57, 63; 620
NW2d 663 (2000). When the language of a contract is clear and unambiguous, its construction
presents a question of law for the trial court. Michigan National Bank v Laskowski, 228 Mich
App 710, 714; 580 NW2d 8 (1998). The duty to interpret and apply the law is allocated to the
courts, not the parties’ witnesses. Hottmann v Hottmann, 226 Mich App 171, 179; 572 Nw2d
259 (1997). Parol evidence may not be used to vary the terms of an otherwise clear and
unambiguous contract. Meagher v Wayne State University, 222 Mich App 700, 722; 565 NW2d
401 (1997).

“An insurer is not required to defend its insured against claims specifically excluded from
policy coverage.” Nat’'| Union, supra. The duty to defend is similar to the duty to indemnify in
that it occurs only with regard to the insurance afforded by the policy. American Bumper &
Manufacturing Co v Hartford Fire Ins Co, 452 Mich 440, 450; 550 NW2d 475 (1996). If the
policy isinapplicable, there is no duty to defend. 1d. The duty to defend is broader than the duty
to indemnify. I1d. If the alegations by athird party against the policyholder “even arguably” fall
within the policy coverage, the insurer “must provide a defense.” Id. at 450-451. In Protective
National Ins Co v Woodhaven, 438 Mich 154, 159; 476 NW2d 374 (1991), the Supreme Court
described the insurer’s duty to defend by quoting the following passage from Detroit Edison Co
v Michigan Mutual Ins Co, 102 Mich App 136, 141-142; 301 NwW2d 832 (1980):

The duty of the insurer to defend the insured depends upon the allegations
in the complaint of the third party in his or her action against the insured. This
duty is not limited to meritorious suits and may even extend to actions which are
groundless, false, or fraudulent, so long as the allegations against the insured even
arguably come within the policy coverage. An insurer has a duty to defend,
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despite theories of liability asserted against any insured which are not covered
under the policy, if there are any theories of recovery that fall within the policy.
Dochod v Central Mutual Ins Co, 81 Mich App 63; 264 NW2d 122 (1978). The
duty to defend cannot be limited by the precise language of the pleadings. The
insurer has the duty to look behind the third party’ s allegations to analyze whether
coverage is possible. Shepard Marine Construction Co v Maryland Casualty Co,
73 Mich App 62; 250 NW2d 541 (1976). In a case of doubt as to whether or not
the complaint against the insured alleges a liability of the insurer under the policy,
the doubt must be resolved in the insured’s favor. 14 Couch, Insurance, 2d (rev
ed), 8§ 51:45, p 538 (now § 51:49, P 489). (Emphasisin original.)

The insurer has the duty to undertake the defense until it can confine the claim to a recovery that
the policy did not cover. Protective Nat'l Ins, supra at 159-160. “Uncertainty regarding whether
an allegation comes within the scope of the policy must be resolved in the policyholder’ s favor.”
Hartford Fire Ins, supra at 455.

In Hartford Fire Ins, supra, it was ultimately concluded that there was no contamination
that required an environmental cleanup. Despite this final conclusion, the possibility remained
during the underlying litigation between the insured and the Environmental Protection Agency
that an occurrence might be found that would have triggered the insured’s policy coverage.
Consequently, the Supreme Court held that the defendant insurers could not escape liability for
defense costs incurred in responding to the claim. Id. at 463-464.

Applying the facts of the present case, plaintiff has submitted complaints wherein it was
named as a party responsible for asbestos exposure to individuals during the policy period in
guestion, specifically between 1954 to 1971. Although the policy coverage was atered in 1972,
Endorsement 15 provided that the policy was amended effective December 31, 1971, and the
endorsement fails to delineate any change to prior policies that were in effect. Endorsement 18
set a liability cap for claims occurring after January 1, 1962 but reported before September 1,
1974, but did not otherwise address the policies at issue. Moreover, after the parties ended their
relationship in 1993, a closure agreement was executed. This agreement expressly provided that
defendants were retaining balances in the products liability run off fund established in the pre-
1974 policy years, and defendants agreement to assume responsibility for the ultimate resolution
“of al claims during those policy years.” The plain language of the policy at issue invokes the
broad duty to defend. Nabozny, supra; Hartford Fire Ins, supra. Defendants contend that the
documentary evidence submitted with the responsive pleading demonstrates that factual issues
remain regarding the existence of coverage. However, the duty to interpret and apply the law is
the province of the court, not the parties witnesses. Hottmann, supra. Accordingly, the trial
court erred in denying plaintiff’s motion for partial summary disposition.

Reversed.
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